Abstract
Introduction
Since the publication of the revised edition of Fuller's book, The Morality of Law, in 1969 the application of the interactional legal theory has significantly multiplied, widely ranging from its relation to ethics,constitutional law, and international law.
1 Despite being admired by many, but strongly undermined by somefor his book 'sloppiness' and 'flimsy' arguments, but Fuller had no doubt rejuvenated the study of legal theory in the twentieth century. 2 The recent major works that were built on the 3 But a fundamental pillar in Fuller's theory that has not received much attention in jurisprudence, and its study is relevant for illuminating the notion of national as well as international obligation is the economic basis of the morality of law. The main message of this paper is that minimum knowledge of the relations between law and economics is very useful forunderstanding Fuller's morality of law thesis. Because throughout this famous thesis, the use of economic science, especially in explicating the institutional design of law is very prevalent. This is not a surprising inclination, given that Fuller's first degree was in economics,which also explains his strong support for the socio-legal studies that include economics and other social science fields. 4 Fuller's theory is acutely relevant to national and international institutions of economicsbecause it sheds lighton the challenge of setting the right balance between the aspiration and duty in economicregulations, and more importantly how 'fidelity to law' can be socially constructed. 5 He had also been aware of the limitations of an institutional setting adjudicating rules that apply to the allocation of economic resources. This makes his theory useful for discussing the challenges facing aninstitution responsible for adjudicating rules for the management of economic resources.
***
Economics in The Morality of Law: Summary and Reflections
Before summarising the morality of law thesis it is helpful to start with Fuller notion of law and general overview of his interactional legal theory. Fuller notion of law is the purposive'enterprise of subjecting the human conduct to the governance of rules'. 6 The 'human element' has always been prevalent in Fuller'stheory; for instance, he said that the task of legal philosophy is not only to provide a statement about "valid" law but also 'to give a profitable and satisfying direction to the application of human energies in the law'. 7 The notion of an interactional law comes from a sentence that he wrote whenopposing legal positivism and its inclination to 'the command theory of law' of law as 'a command of the sovereign, backed up by sanctions'. According to Fuller, the relation between law and economics is not determined by merely the role of law in mitigating or removing inequality, but that law has to be translated into corrective and distributive justice that refocuses the attention on role of the institutional setting responsible for economic management. 10 Viewing law within the remit of social justice will facilitate the kinds of actions that are taken to remedy economic inequalities that 'arise within a framework of legal compulsions'. 11 For example, Fuller's view on reciprocity is informed by his proposed though incomplete project of 'Eunomics', or the study of good social order, and his differentiation, when he wrote about the concept of 'freedom', between the organization by common ends and reciprocity. 12 The former refers to the parties joining forces for the accomplishment of common aims that they cannot accomplish individually, while the latter refers to the principles of reciprocity in the literal sense of the parties' exchanges of rights or privileges for reciprocal gain. 13 An organization can be founded on the model of reciprocity and aspires to achieve a common ends, a principal example of this with all of its flaws is the World Trade Organization (WTO). The WTOto a large extent represents'the organization of market economy' that Fuller elaborated on it to advance his thesis. 14 However, Fuller considered the organization by reciprocity to highlight the challenge of providing a mechanism for an optimal realization of the gains of reciprocity. 15 For Fuller, the 'economic freedom' cannot be clearly discussed 'in isolation from the specific mechanisms or procedures by which that freedom is determined, or, as I should prefer to say, by which freedom to choose is allocated and conflicting choices are reciprocally adjusted'. 15 Fuller, 'Freedom -A Suggested Analysis' (n 12) 16 Fuller 'Some Reflections on Legal and Economic Freedoms' (n 10)
With regard to the morality of law thesis,Fullersaw three problems that led him to regard 'law as inherently moral', and see the close affinity between 'the two moralities, aspiration and duty, and the modes of judgment characteristic of economic science'. 17 He noted the firstproblem as his, 'dissatisfaction with the existing literature concerning the relation between law and morality' because of 'the failure to clarify the meaning of morality itself'. 18 Such failure is derived from the presumption that when law is compared with morality it is readily assumed that by virtue of the comparison everyone knows what morality embraces. 19 Fuller saw the implication of this problem in the common misunderstanding of what law actually implies, and how it can be distinguished from non-law. 20 In addressing this problem, Fuller proposed two kinds of morality that shows the moral content of law, the morality of aspiration, and the morality of duty. The former refers to the morality of good life or 'the expression directed toward the achievement of human excellence', while the latter refers to 'the conditions essential for orderly social living or existence'.
21
The morality of aspiration resembles that of aesthetics -the artistic expression of excellence-, whereas the morality of duty resembles law. The two moralities are intertwined in that the morality of aspiration has 'overtones of a notion approaching that of duty' through its consideration of the kinds of activities that are worthy of human capacities, and that would fulfil the criteria of good life. By associating 'the inner morality of law' with the morality of aspiration, Fuller attempted to convey the message that a respect for those eight desiderata will limit, 'the kinds of substantive aims that may be achieved through legal rules'. 29 Fuller used 'the external morality of law' and 'external aims of law' interchangeably to refer to the law substantive aims such as the principle of fairness. 30 This means that the societal concerns for justice 'i.e. substantive ends pursued through law', that Fuller identified as the 'the external morality of law', can be limited by the eight principles of legality that he associated with 'the inner morality of law' and constitute the enterprise of law-making. 31 For example, writing about the neutrality of judges when interpreting statutes, Fuller said 'the very same considerations that require an attitude of neutrality with regard to the external aims of the law demand a commitment by the judge to the law's internal morality'. 32 This is because 'the interpretation of statute is…a process of adjusting the statute to the implicit demands and values of the society to which it is to be applied'.
33
The third problem that Fuller initially faced when he laid down the above premises of his thesis, and the one that he returned to at the end of his book, when he wrote about the substantive aims of law and institutional design was'the proper location of the moral scale's pointer'. 34 He explained this problem by using the analogy of 'a scale or yardstick that begins at the bottom with the most obvious demands of social living, and extends upward to the highest reaches of human aspirations'. 35 He said that the difficulty with this moral scale is in locating the pointer that 'marks the dividing line where the pressure of duty leaves off, and the challenge of excellence begins'. 36 Fuller explained this by saying:
If the pointer is set too low, the notion of duty itself may disintegrate under the influence of modes of thought appropriate only to the higher levels of a morality of aspiration. If it is set too high, the rigidities of duty may reach up to smother the urge toward excellence and substitute for truly effective action a routine of obligatory acts. In order to express this problem clearly, and throughout his thesis Fuller used economic management modes to show the difficulty of locating this pointer, and the interconnection and limitations of the two moralities. Firstly, he selected two concepts relating to economics: the first is concerned with 'the relationships of exchange', and the second with what he regarded as something at the heart of economics namely 'the principle of marginal utility, by which we make the most effective allocation of the resources at our command'. 38 Fuller saw a close correlation between these concepts and the two moralities. He regarded the marginal utility as the economic counterpart of 'the morality of aspiration', and the economics of exchange as having a close affinity with the morality of duty. 39 Fuller explained that when an economist is trying to create a stable and productive economy by advising consumers on the most efficient ways of equalising the return for the money they spend; he usually resorts to the 'utility' criterion, which is an undefined criterion for the optimum allocation of resources. 40 The 'aspiration moralist' who is concerned with our efforts to make the best use of our lives is unable to define what is the best for human. 41 Therefore, it is within this undefined criterion,relating to ideas about the highest moral or economic good, that the marginal utility economist and aspiration moralist share, which would ultimately lead to a consideration of the notion of balance. 42 The primary concern of both the morality of aspiration and marginal utility is maintaining the right balance in every life-fulfilling human endeavour, and this means that the prudent management of resources is of paramount importance.
43
The morality of duty, however, findsits closest kinship cousin with the economics of exchange and out of duties that arise bythe exchange of promises. Fuller maintains that 'to establish the affinity between duty and exchange' there needs to be 'a mediating principle that can only be found in the relationship of reciprocity'. 44 When trying to answer the question, 'under what circumstances does a duty, legal or moral, become most understandable and most acceptable to those affected by it?' Fuller identified three conditions to achieve 'the optimum efficacy of the notion of duty'. 45 Firstly, the reciprocal exchanges of promises must be voluntary, and secondly, the parties' reciprocal performances 'must be equal in value'. 46 Thirdly, the relationship of duty must be in theory and practice 'reversible'. 47 When we ask, "in what kind of society are these conditions most apt to be met?' the answer is a surprising one: in a society of economic traders. By definition the members of such a society enter direct voluntary relationships of exchange. As for equality it is only with the aid of something like a free market that it is possible to develop anything like an exact measure for the value of disparate goods. Without such a measure the notion of equality loses substance and descends to the level of a kind of a metaphor. Finally, economic traders frequently change roles, now selling, now buying. The duties that arise out of their exchanges are therefore reversible, not only in theory but in practice. 48 Therefore, the relationship between the principle of reciprocity and the formation of obligation is a very intimate and productive one. Fuller's thesis is helpful when addressing the discussions that either separately focuses on the fulfilment of aspiration or duty, without realising the close interactive relationship between the two moralities, and their connection to the concept of law.However, for a better understanding of Fuller's theory it is helpful to regard the concept of law as 'an essentially ambiguous concept'. 49 According to Burg, 'an essentially ambiguous concept is a concept which refers to a dynamic phenomenon that can only be described and modelled in at least two different ways that are each essentially incomplete and that are partly incompatible with each other'.
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Thus, an ambiguous concept like law can only be explained by 'legal interactionism' that goes beyond viewing law as either a product (doctrine), or practice (process) in order to reach a 'pluralistic' account that treats law as a dynamic phenomenonmade up of different characteristics. 51 For example, law should be seen as a gradual concept, comprising a plurality of sources that include interactional law, in the Fullerian sense, and enacted law. 52 For the purpose of this article, only Burg's definition of law as 'an essentially ambiguous concept' is relevant for the purpose of explaining law as a product and as a process in accordance with Fuller's theory. 53 In fact, Burg was right in saying 'The idea of essential ambiguity does not exclude the possibility that law as a product and law as practice have at least some characteristics in common that determine the distinctively legal'. 54 Fuller suggested that the contemplation of interactional theory proves productive for realising the limits of adjudicating legal rules that were primarily made for prudent management of economic resources. However, when he discussed 'legal morality and The task of economic allocation cannot be effectively performed within the limits set by the internal morality of law. The attempt to accomplish such tasks through adjudicative forms is certain to result in inefficiency, hypocrisy, moral confusion, and frustration (…) As lawyers we have a natural inclination to "judicialize" every function of government. Adjudication is a process with which we are familiar and that enables us to show to advantage our special talents. Yet we must face the plain truth that adjudication is an ineffective instrument for economic management and for governmental participation in the allocation of economic resources. 55 Those who are becoming more sceptical about the judicializationof world trade advocating noncompliance for welfaristicobjectives, might be relieved to read the above paragraph. 56 From a historical perspective,however, the ideas of those advocates who can be labelled 'anti-legalists', and those of the 'legalists' who remain entrenched in their belief that judicialization is the only way forward, are very distinct. This is true especially when one considers their take on the ideas about duty or obligation that arise out of the reciprocal exchanges of promises and the proper function of institutional setting that organises such activity. Both the legalists and anti-legalists seem to agree about the benefits of trade conducts guided by the principles of reciprocity and non-discrimination, but they do not agree on the status of the obligations arising out of these conducts or how they should be properly adjudicated.
This is why Fuller is relevant to highlightthe notion of obligation in the institutional setting for a society of economic traders who ought to use adjudication as an appropriate method of settling disputes.It is true that not every legal problem can be aptly solved by a legal verdict, because there are other factors that influence the functioning of the society of economic traders, factors that transcend the subject of law, be they social or purely managerial. However, law always asserts its relevance in social interactions modes that are working toward the achievement of a normative order. Once this order has been established, the question of whether it can be best served by prudent managerial decisions or legal rulings is a different matter altogether.For Fuller, legal texts matter, but 'the source of normativity is social interaction' that is guided by the principles of legality. 57 The interactional theory with 55 its morality of law thesis is acutely relevant for explaining the purpose and practice of the world trade law with its competing needs for 'an optimum allocation of resources' and 'legal rules conducive to security and predictability'. 58 The theory is also helpful law lacks 'public reason', and this can have a detrimental effecton its enforcement. Therefore, it emanates from this conclusion that it is right to say that the WTO law lacks a 'legal morality', and it is only by applying Fuller's eight tests of legality that the 'deficiencies' of this law can be identified and readily remedied. ***
Conclusion
Fuller's preference for using economics to explain the right content and purpose of law is very clear. The re-reading of the morality of law, in light of the contemporary relevance of its economic basis, can provide an original elaborate account of the complex relations between law and economics. Various biographical accounts of Fuller's life reveal his strong enthusiasm for bridging the divide between economism and legalism,with special focus on the institutional role of law in adjudicatingrules for economic disputes. Communications between him and the constitutional political economy scholar, James M. Buchanan, is a testament to Fuller's enduring passion for a law and economics field of study that does not rid law of its essential obligatory effect or economics of its marginal utility ideal. 65 But both scholars who stood up to the strongopposition by experts in their respective fields (Fuller for his morality of law, and Buchanan for his reasoning of economic rules)left us with an enlightening legacy of an economic reading of legal rules.
As to Fuller's argument for the moral content of law, this argument will only become relevant once the social role of law, especially to the economic conducts is critically considered. The clear analogy between harm-based and duty-based moral restraints, and Fuller's moralities of aspiration and duty propositions show the relevance of Fuller's thesis to 'the moral foundation of economic behaviour'thatcan only be foundinhigh trust society. 67 Finally, apart from the morality of law thesisstrong basis in economics, this does not negate the fact that this thesisoriginally relates to the laws of lawmaking, and the respect those laws afford to human agency. By considering the inherently unjust lawsin totalitarian regimes, and the newly made laws in countriesin-transitionthat are striving to live up to the criteria of legality that Fuller identified, then and only then the moral content of law can be fully comprehended. 
